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From: Olivero Lora, Sofia
To: Chan, Suilin
Cc: Petriman, Viorica; Wieber, Kirk; Finocchiaro, Marco; DAgostino, Daniel; Wong, Virginia; Balla, Richard; Ash,


Christine; Aliu, Dorina
Subject: RE: CMS New Assignment - Danla Boykin - AX-22-000-1797
Date: Thursday, February 3, 2022 1:09:00 PM
Attachments: 404q_factsheet.pdf


20220203_FINAL_CMS_Response_South_Fork_Wind_Complaint_WPS.docx


Good afternoon Suilin,
 
Attached is the response from the Wetlands Protection Section to the CPW letter. Please note that
the factsheet needs to be attached in the final response.
 
Let us know if you have any questions or anything else is needed.
 
¡Gracias!
 
Sofía
 
Sofía Olivero Lora, PhD (she/her/hers)
Wetlands Protection Section
Watershed Management Branch
U.S. Environmental Protection Agency, Region 2
290 Broadway, 24th Floor
New York, NY 10007
OliveroLora.Sofia@epa.gov
212-637-3838
 


From: Aliu, Dorina <Aliu.Dorina@epa.gov> 
Sent: Thursday, January 20, 2022 10:05 AM
To: Chan, Suilin <Chan.Suilin@epa.gov>; Wong, Virginia <Wong.Virginia@epa.gov>
Cc: Petriman, Viorica <Petriman.Viorica@epa.gov>; Wieber, Kirk <Wieber.Kirk@epa.gov>; Olivero
Lora, Sofia <OliveroLora.Sofia@epa.gov>; Finocchiaro, Marco <Finocchiaro.Marco@epa.gov>;
DAgostino, Daniel <DAgostino.Daniel@epa.gov>; Balla, Richard <Balla.Richard@epa.gov>; Ash,
Christine <Ash.Christine@epa.gov>
Subject: RE: CMS New Assignment - Danla Boykin - AX-22-000-1797
 
Good Morning Suilin,
 


Thank you for the clarification. The February 3rd date works on our end. We will be in touch asap
with our response.
 
Thank you,
Dorina
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United States 
Environmental 
Protection Agency 



The Clean Water Act (Section 404(a)) authorizes the Secretary 
of the Army, acting through the Chief of Engineers, to issue 
permits for discharges of dredge or fill material at specified sites 
in waters of the United States. In making a permit decision, the 
U.S. Army Corps of Engineers (Corps) solicits and considers 
the views of the public as well as State and Federal resource 
agencies. At times, EPA may oppose the Corps’ intent to issue 
a Section 404 permit for a particular project.  This fact sheet 
describes the process to resolve these differences. 



Section 404(q) Memorandum of Agreement 



Section 404(q) of the Clean Water Act establishes a requirement 
that the Secretary of the Army and the Administrator of EPA enter 



into an agreement assuring that delays in the issuance of permits under 
Section 404 are minimized. In August 1992, Army and EPA entered into such 
an agreement. The 1992 Section 404(q) Memorandum of Agreement (MOA) outlines the current process and time 
frames for resolving disputes, in an effort to issue timely permit decisions.  



Under this MOA, EPA may request that certain permit applications receive a higher level of review within the 
Department of Army.  In these cases EPA determines that issuance of the permit will result in unacceptable adverse 
effects to Aquatic Resources of National Importance.  Alternately, EPA may raise concerns over Section 404 program 
policies and procedures. Because this kind of review does not directly relate to a specific permit, it does not delay 
the review of pending permit applications. 



Aquatic Resources of National Importance 
An Aquatic Resource of National 

Importance (ARNI) is a resource-

based threshold used to determine 

whether a dispute between EPA
 
and the Corps regarding individual 

permit cases are eligible for elevation 

under the 1992 MOA. Factors 

used in identifying ARNIs include: 

economic importance of the aquatic 

resource, rarity or uniqueness, and/
 
or importance of the aquatic resource 

to the protection, maintenance, or 

enhancement of the quality of the 

Nation’s waters.  Past 404(q) elevations 

have identified the Chesapeake Bay, 
vernal pools, bottomland hardwoods, 

sub-alpine fens, bogs, and coastal 

marshes as ARNIs.
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Vernal pools have been identified as Aquatic Resources of 
National Importance (ARNIs) in past Section 404(q) elevations. 











 



 



   
     



 



 



     
        



    
 



         
   



           
 



      
            



             
     



     
   



 



  
   



  



    
  



 



     



Section 404(q) Dispute Resolution Process for 
Individual Permits 



EPA “May Affect” Letter 
(within the Comment Period for the Public Notice) 



EPA Region must notify Corps District Engineer by letter that the project may 
result in substantial and unacceptable impacts to Aquatic Resources of National 
Importance (ARNIs). 



EPA “Will Affect” Letter 
(within 25 days of the end of the Public Notice comment period) 



If the issues raised in the “may affect” letter remain unresolved, the Region 
issues a letter stating that the project will have substantial and unacceptable 
impacts to an ARNI. The “will affect” letter must be signed by the EPA 
Regional Administrator. 



Notice of Intent to Proceed 
(within 5 calendar days prior to the issuance of a permit) 



The Corps District Engineer notifies EPA Regional Administrator if the Corps 
intends to issue the permit contrary to EPA’s recommendations in the “will 
affect” letter. The Corps must provide the EPA Region with a copy of the draft 
permit and decision document. 



Case Elevation 
(within 15 calendar days from receipt of the notice of intent to proceed) 



The EPA Regional Administrator must decide whether to request Headquarters 
to seek Department of the Army level review of the District’s permit decision, 
and subsequently notifies the Corps District of this decision. The permit is held 
in abeyance pending Headquarters review. 



Review of Corps Decision 
(within 20 calendar days of receiving the EPA Regional Administrator’s 



request for elevation) 



The EPA Assistant Administrator decides whether to seek higher level review of 
the District’s permit decision by the Assistant Secretary of the Army (Civil 
Works). 



Army Review 
(within 30 calendar days from the EPA Assistant Administrator’s request 



for review) 



EPA Headquarters case elevation is reviewed by the Assistant Secretary of the 
Army (Civil Works). The Assistant Secretary may either inform the District 
Engineer to proceed with the permit, proceed with the permit in accordance with 
policy guidance specific to the case, or make a final permit decision. The 
Assistant Secretary of the Army (Civil Works) must notify the EPA Assistant 
Administrator immediately of his/her decision. 



Section 404(c) “Veto Process” 
(within 10 calendar days from Assistant Secretary of the Army (Civil 



Works) decision) 



If the Assistant Secretary decides to proceed with the issuance of the permit over 
EPA’s objections, EPA decides whether to initiate a Section 404(c) “veto” 
action. 



Section 404(q) 
Case Statistics
 



EPA has requested higher level of review by the 
Department of Army on 11 permit cases under 
the 1992 404(q) MOA as of January 2016, a 
modest number in light of the fact that the Corps 
authorizes approximately 68,000 activities in the 
Nation’s waters each year.1  Eight (8) additional 
permit cases were elevated to EPA Headquarters 
by an EPA regional office, but were resolved with 
the Department of Army before a final elevation 
package was transmitted.  
1   Source: Corps permit data 1988-2015, U.S. Army Corps of Engineers 
Headquarters, Regulatory Branch. 



Broadlead arrowhead 



EPA Clean Water Act Section 404(q) website: 
http://www.epa.gov/cwa-404/dispute-resolution-under-section-404q 



Dispute Resolution Process Factsheet: 
http://www.epa.gov/cwa-404/section-404q-factsheet 



1992 Section 404(q) Memorandum of Agreement:  
http://www.epa.gov/cwa-404/clean-water-act-section-404qmemoran-
dum-agreement 



EPA Wetlands website:  
http://www.epa.gov/wetlands 



U.S. Army Corps of Engineers Headquarters Regulatory 
website: 
http://www.usace.army.mil/Missions/CivilWorks/RegulatoryProgram-
andPermits.aspx 
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REGION 2


290 BROADWAY


NEW YORK, NY 10007-1866














Mrs. Gouri Edlick


Citizens for the Preservation of Wainscott


PO Box 816


Wainscott, New York, 11975





Dear Mrs. Edlich:





Thank you for your January 11, 2022 letter to the U.S. Environmental Protection Agency Administrator concerning your concerns over the proposed construction of a 138kilivolt AC transmission cable as part of the South Fork Wind Farm (SFWF) which will run through the hamlet of the Wainscott in the Town of East Hampton, New York. I asked my staff to investigate the issue further and I’d like to share the following information that they provided to me:





Clean Water Act





The U.S. Army Corps of Engineers (the Corps) administers the federal permitting program under Section 404 of the Clean Water Act (CWA) for the placement of dredged or fill material into federally regulated waters, including wetlands, and Section 10 of the Rivers and Harbors Act for the installation of structures and work performed. A Corps permit may be required if the area is proposed to be filled and/or structures are to be installed. Any dredge or fill impacts to wetlands and streams meeting the definition of waters of the United States require Department of Army authorization under CWA Section 404. To receive authorization, a permit applicant must demonstrate compliance with the CWA 404(b)(1) Guidelines (Guidelines), including identification of the least environmentally damaging practicable alternative. This means the U.S. Army Corps of Engineers (Corps) conducts a thorough review of permit application materials to ensure that projects are designed in such a way that any resources that do exist on a given site are avoided to the maximum extent practicable. For more information on federal wetlands regulation, please visit https://www.epa.gov/cwa-404/permit-program-under-cwa-section-404.





EPA also reviews proposed Corps permits for compliance with the Guidelines and has veto authority for potential permit actions that include unacceptable adverse impact on one or more of various resources, including fisheries, wildlife, municipal water supplies, or recreational areas. Procedures and timelines for elevation of permit decision for a higher level of review are outlined in the 1992 404(q) Memoranda of Agreement between EPA and the Department of the Army (MOA). Please see the attached fact sheet on “Clean Water Act Section 404(q) Dispute Resolution Process” for further information. To initiate the elevation process, an EPA Regional office must notify the Corps by letter that the project may result in substantial and unacceptable impacts to Aquatic Resources of National Importance (ARNIs). We conducted our review of the consistence with the Guidelines and coordinated with our Region 2 Office of Environmental Reviews and the EPA Region 1 Office of Environmental Review (as the project proposed impacts in New York and Rhode Island) in drafting a final comment letter issued to the Corps New York District on February 18, 2021. The elevation and veto processes were not initiated consistent with the timelines described in the MOA as EPA did not make the determination that the project may result in substantial and unacceptable impacts to ARNIs. 





Consistent with CWA Section 401(a)(2), we received notification on November 17, 2021, of the issuance of a Water Quality Certification from the New York State Department of Environmental Conservation for the construction and the operations and maintenance facility at 541 East Lake Drive on Lake Montauk. We also received notification on November 23, 2021, for the issuance of a Water Quality Certification from the New York State Department of Public Service for the South Fork Wind Export Cable. Based on the location of the project, the CWA Section 401 certification conditions, and the information available to EPA regarding the discharge, on December 3, 2021, we notified the Corps of the decision that EPA would not send the notification that the proposed discharge may affect water quality in a neighboring jurisdiction. Upon receipt of that notification, processing of the license or permit may proceed without awaiting further action from EPA pursuant to CWA 401(a)(2). 





We contacted staff at the Corps New York District and confirmed that Department of the Amy permit number NAN-2020-01079 was issued for the proposed project. For more information about this permit, please refer directly to the Corps New York District by contacting Stephan A. Ryba, Chief of the Regulatory Branch at 917-790-8512 or via email at stephan.a.ryba@usace.army.mil. 






Internet Address (URL) • http://www.epa.gov
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From: Chan, Suilin <Chan.Suilin@epa.gov> 
Sent: Thursday, January 20, 2022 8:57 AM
To: Aliu, Dorina <Aliu.Dorina@epa.gov>; Wong, Virginia <Wong.Virginia@epa.gov>
Cc: Petriman, Viorica <Petriman.Viorica@epa.gov>; Wieber, Kirk <Wieber.Kirk@epa.gov>; Olivero
Lora, Sofia <OliveroLora.Sofia@epa.gov>; Finocchiaro, Marco <Finocchiaro.Marco@epa.gov>;
DAgostino, Daniel <DAgostino.Daniel@epa.gov>; Balla, Richard <Balla.Richard@epa.gov>; Ash,
Christine <Ash.Christine@epa.gov>
Subject: RE: CMS New Assignment - Danla Boykin - AX-22-000-1797
 
Good morning Dorina,
 
Thanks for your quick response.
 
There is no due date when it was assigned to Region 2. My DD suggests that we start
preparing a response without delay. Would it be possible to send me WD’s piece by 2/3/2022
until further notice?
 
Thanks,
Suilin  
 


From: Aliu, Dorina <Aliu.Dorina@epa.gov> 
Sent: Wednesday, January 19, 2022 2:38 PM
To: Wong, Virginia <Wong.Virginia@epa.gov>; Chan, Suilin <Chan.Suilin@epa.gov>
Cc: Petriman, Viorica <Petriman.Viorica@epa.gov>; Wieber, Kirk <Wieber.Kirk@epa.gov>; Olivero
Lora, Sofia <OliveroLora.Sofia@epa.gov>; Finocchiaro, Marco <Finocchiaro.Marco@epa.gov>;
DAgostino, Daniel <DAgostino.Daniel@epa.gov>; Balla, Richard <Balla.Richard@epa.gov>; Ash,
Christine <Ash.Christine@epa.gov>
Subject: RE: CMS New Assignment - Danla Boykin - AX-22-000-1797
 
Hi Suilin,
 
It is nice to e-meet you.
 
We are happy to assist with putting together a response for this inquiry and will wait to hear back
from you regarding a delivery date for the response.
 
Thank you,
Dorina
 
Dorina Aliu, P.E.
Chief, Drinking Water and Ground Water Protection Section
EPA Region 2
290 Broadway, New York, NY 10007
aliu.dorina@epa.gov
(212) 637-3959
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From: Wong, Virginia <Wong.Virginia@epa.gov> 
Sent: Wednesday, January 19, 2022 10:24 AM
To: Chan, Suilin <Chan.Suilin@epa.gov>
Cc: Petriman, Viorica <Petriman.Viorica@epa.gov>; Wieber, Kirk <Wieber.Kirk@epa.gov>; Olivero
Lora, Sofia <OliveroLora.Sofia@epa.gov>; Finocchiaro, Marco <Finocchiaro.Marco@epa.gov>;
DAgostino, Daniel <DAgostino.Daniel@epa.gov>; Aliu, Dorina <Aliu.Dorina@epa.gov>; Balla, Richard
<Balla.Richard@epa.gov>; Ash, Christine <Ash.Christine@epa.gov>
Subject: RE: CMS New Assignment - Danla Boykin - AX-22-000-1797
 
Hi Suilin,
 
Since the incoming references water issues related to Wetlands (CWA 404) and SDWA, we have the
following team members (cc’d) for each to work with you on a response:
 
For Wetlands- Sofia Olivero Lora (on leave until next Monday; Marco can help if a quick response is
needed)
 
For SDWA PFAS- Dan D’Agostino/Dorina Aliu
 
Hope this is helpful. Let us know if you need anything further for this response.
 
Thanks,
Virginia
 


From: Chan, Suilin <Chan.Suilin@epa.gov> 
Sent: Tuesday, January 18, 2022 7:31 PM
To: Wong, Virginia <Wong.Virginia@epa.gov>
Cc: Petriman, Viorica <Petriman.Viorica@epa.gov>; Wieber, Kirk <Wieber.Kirk@epa.gov>
Subject: FW: CMS New Assignment - Danla Boykin - AX-22-000-1797
 
Hi Virginia,
 
Attached is a controlled correspondence from Ms. Gouri Edlich of the Citizens for the
Preservation of Wainscott (CPW) to Administrator Regan submitting concerns regarding water
related PFAS issues from the construction of the South Fork wind energy project offshore of
MA. This permit was issued by Region 1 today. The link to all related documents is: 
https://www.epa.gov/caa-permitting/south-fork-wind-llcs-south-fork-windfarm-outer-
continental-shelf-air-permit. 
 
There are basically 3 issues raised in this letter, 2 related to air and 1 related to water. The
transmission cable that transmits energy from the wind farm to the substation in East
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Hampton, NY will passes NY water, and thus their water concerns. ARD has been assigned to
prepare a response on behalf of Administrator Regan.
 
ARD will be developing the response to the 2 air issues. Would you please take a look at the
attached letter and direct me to the right person in WD who should respond to the water
issue?  ARD is requesting an extension to the deadline and will let you know when we would
need a response from WD once we find out.
 
Thanks,
Suilin
 


From: Cruz, Auria <Cruz.Auria@epa.gov> 
Sent: Wednesday, January 12, 2022 2:56 PM
To: Ruvo, Richard <Ruvo.Richard@epa.gov>
Cc: Chan, Suilin <Chan.Suilin@epa.gov>
Subject: RE: CMS New Assignment - Danla Boykin - AX-22-000-1797
 
Here you go! 
 
Who should respond to this CMS?
 
Gracias
Auria
 
 
 
 
 
-----Original Message-----
From: Ruvo, Richard <Ruvo.Richard@epa.gov> 
Sent: Wednesday, January 12, 2022 2:34 PM
To: Cruz, Auria <Cruz.Auria@epa.gov>
Subject: FW: CMS New Assignment - Danla Boykin - AX-22-000-1797
 
Auria-
Please download a copy of the letter for me and Suilin. I'd like to review for my personal knowledge.
Thanks, Rick
 
-----Original Message-----
From: cmsadmin@epa.gov <cmsadmin@epa.gov>
Sent: Wednesday, January 12, 2022 2:08 PM
To: Cruz, Auria <Cruz.Auria@epa.gov>; Ruvo, Richard <Ruvo.Richard@epa.gov>
Subject: CMS New Assignment - Danla Boykin - AX-22-000-1797
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Control AX-22-000-1797 has been assigned to your office on 1/12/2022 2:08:25 PM by Danla
Boykin.  Please go to the CMS webpage to view the details of the control.
 
Summary Information -
Control Number: AX-22-000-1797
Control Subject: Reading File - Defect in South Fork Wind Revised Draft Air Permit: Failure to Require
Offsets for Construction-Related Air Emissions
From: Edlich, Gouri Orekondy
 
 
Note: This Email was automatically generated. Please do not attempt to respond to it.  You can
access this control at https://cms.epa.gov/cms.  Questions or comments concerning CMS should be
directed to CMS Support at 202-564-4985 or CMS Information@epa.gov.
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